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How Pharma, Govts will
Change post-Glivec Ruling

Ramesh Adige

The Supreme Court’s landmark judg-
ment on the Novartis Glivec case —
disallowing a patent on minor mod-
ifications—hasstarted a global
debate. How will the ruling impact
patents and patients, in India and
elsewhere? It’s obviously impossible
to predict the future. But some in-
formed guesses can be made. We
should start with a clearidea who
themain stakeholders are.

Thelist of stakeholders will be as fol-
lows: innovator companies or Big
Pharma, headquartered mostly in the
US, Europe and Japan; generics com-
panies headquartered mostly in India
and Israel; suffering patients in need

of affordable medicines includinglife-

saving and live-extending ones, locat-
ed worldwide; NGOs; governments;
and health insurance companies.

Thislist makesit clear that with the
exception of BigPharma, other stake-
holders will be active in the areas of
accessibility; affordability and avail-
ability of medicines. But everything’s
notblack and white.

Agreements between Big Pharma
and generics companies in R&D and
supply or sale of products already
exist, indicating a symbiotic relation-
ship. And India is one of the fastest-
growing pharma markets. Note that
Sandoz, the world’s second-largest
generic pharmacompany, is a Nov-
artissubsidiary.

But it is alsolikely that post the Gli-
vec judgment, lobbying by govern-
ments for companies will increase.
Foreign governments will try to help

their constituents through diplomatic
pressure or retaliatory trade initiativ-
es.India has had to handle intellectual
property rights (IPR) issues in trade
agreements; there has been pressure
to change our domesticlaws.

Wisely; torepel such pressure, the
government formed an inter-minis-
terial Trade & Economic Review Com-
mittee, chaired by the Prime Minister.

Butitisalsotrue that governments
all over the world are struggling to
manage their healthcare budgets.
Even Japan, the last bastion of brand-
ed patented drugs, is slowly opening
up to low-cost generics. Therefore,
irrespective of pressure onIPR issues,
India’s place as “pharmacy of the
world” will remain intact.

Will Indialose out to China in its
quest to be the pharma R&D hub? If it
does, it will not be because of the No-
vartis judgment or because of Section
3(d) of the patentlaw (this section dis-
allows patents on minor modifica-
tions). Whether India can become an
R&D hub will depend on our commit-
ment by way of resourcestoresearch.

Patient groups and NGOs will al-
ways be concerned about patients and
not patents. We will witness very ag-

gressive pre-grant and post-grant op-
position to pharma patents. There
will be constant pressure for issuance
of compulsory licence.

Therefore, BigPharmamay haveno
alternative in the future but toengage
constructively with NGOs and not-for-
profit organisations, as well as gov-
ernments and generics companies to
negotiate voluntary licences with rea-
sonable payments and royalties. They
will have to depend more on volumes
andless on prices. Gilead, a pharma
innovator, has already taken this path.

Patented medicines cannot be priced
inamanner that makes them un-
affordable for most. Atthe same time,
we must allremember that innova-
tion comes ata cost and companies
need torecoup the investment.

We should read the Glivec judgment
carefully to see how this conundrum
can be solved. Justices Aftab Alam
and Ranjana Desai have gone through
allthe aspects of the case brilliantly:
The judgment quotes retired Chief
Judge Paul Michel of the Courtof Ap-
peals, Federal Circuit, US, “Patent sys-
tems arenot created in the interest of
the inventor but in the interest of the
national economy. The rulesand regu-
lations of the patent systems arenot
governed by civil orcommon law but
by political economy.”

Section 3(d) of the Patent Act was
introduced to protect the healthcare
needs of India’s millions. It isnow
being emulated by other countries.

But let our generics companies be-
ware: there is every likelihood that if
they infringe patent rights granted in
India, our courts will punish them if
it’sproved they are “infringers”.

Perhaps this Latin phrase sums up
the post-Novartis judgment world:
cura teipsum. Translated, it means
“take care of your ownself”.
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